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LEONARD v. PEPSICO
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COMMENTS FOR THE CASE

This case "d'eals' with the issue of Whe’ther' a
telews;on commercial was an offer, The court
_guves a- deta;led summary of the

advertlsemen’t however, you can view the
- commercial on YouTube,com by searchmg for
"Pepm Hamer Jet commerclal P

- JOHN D.R. LEONARD, Piaiatiﬁ
. PEPS%CG INC., &efendaﬁt

' 'f .S, District Court +*
B8 F. Supp. 24116 .

Augustd 1999 -':_-?__5 o

waon USD}

 Plaintiff braught this action. seelqng, among' '
other things, specific performance of an alleged
offer of & Harrier Jet, featured in a television -
advertisement for - defendant’s -*Pepsi -Stuff” -
promotion. Defendant has moved for summary
judgment pursuant to Federal Rule of Civil Pro- -
. cedure 56. For the reasons stated belaw, defen‘ .

dant s monon is granted

i BQCKGROUNB

_'Thss case arises out ofa promct:onal campalgn :

' conducted by defendant, the producer and dis-
_ ;tnbutor of the soft drinks Pepsi and Diet. Pepsi.
The pmmohon, entitled “Pepsi Stuff,” encour:

aged consumers to collect “Pepsi Points” from -

specmliy marked packages of Pepsi or Diet

Pepsi and redeem these pomts for merchandlse
featurmg the Pt,pm Ingo
Seattle, plaintiff saw the Pepsl Sluff commercial

that he contends constituted an otfer of a Har‘ :

:_ner }et e
A Th@ A]Eeged foer

Bccause whdher the telewsmn commercml

constituted an offer is the c_cniral__questxon in

“appearance of a well-coiffed teenager preparing

-zoned with the Pepsi logo, ‘a red- white-and:

, While: living in.

this . -case, the Court. will describe - the
commercial ‘in detail. The commercial- Qpem
‘upon an 1ciylh¢:, suburban morning, where the
chupmg of- bard& in sun-dappled trees wel-
comes a_paperboy’ on his morning route. As
thu newspaper hits the stoop of a corwenlmnai
two-story house, the tattoo of a military drum -
introduces the subtitle, “MONDAY 7:58 AM.”

The stirring strains of a martial ‘air mark Ehe

to leave for school, dressed in a ‘shirt embla-

blue.. ball.. While -the -teenager ..confidently
preens, the military drumroll again sounds as
the - subtitle  #T- SHIRT .75 “PEPSI -POINTS"
scrolls ‘across ‘the -screen. - Bursting from’ his
room, the teenager strides down the: hallway
wearing a leathér jacket. The drumroll sounds.
again, as the subtitle *LEATHER JACKET 1450
PEPSI POINTS” appears. The teenager. opens ..
the door of his “house and, unfazed by ‘the -
glare of the early morning sunshine, puts.on
a_pairof sung!asses The drumroll then accom-
panies -the .subtitle. “SHADES ‘175 PEPSI .
POINTS.” A voiceover then mtones, “introdu#
cing the new Pepsi Stuff catalog,” s the camera
focuses on the cover of the catalog

At this point, the toliowmg message appears

' at ﬁ}e bottom of the screen: "Offer not available -

in ‘all areas. See detalls on specnal!y marked :
packages.” - o ‘
The scene-- then shafts to three young boys

sitting in front of a high school building. The -
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s mtent 'on hxs:ﬁ:

.'.C.atalog, - whil

+ classroom devoted to an. otherwise dull physms':'

I;_and l;mds by the mde of the _sch '0 “bu

one hapiess facuit}r member down tc_x his.

Cand chorties ’I‘he mﬂitary,_,

“HARRIER ~ FIGHTER ' 7,000,000 “PEPSI
- POINTS.” A few seconds later, the. follomng
_éppears in_-more styhzed script
Ej'Pepm-Get Stuff.” With that - message, ‘the

phant flourish, R - e

e Insp:red by ths commercml plamtxff set aut_;
“to obtain a Harrier Jét. Plaintiff explams th‘lt he -
is “typical.of the ‘Pepsi. Generation’. ", he is
'young, has' an  adventurous - spirit; and the

“notion of obtammg a Harrier Jet appealed to. :3
him - enormously.” - Plaintiff consulted . the -

!ntroduction and antract Formatmn

oy e e |

] As if you need another reason. to 1oak forward:"
. 1o s sunny. daYS "), Pepsz Tees” (“Live in e
the boys on e1ther'-
: : Y Three balls, - “One - bag No rules.”), a
L] Pepm Phone Card” (“Call your mom"’) The
| Catalog speafies the number of Pepsi Poir
atan | required L

: ' mshmg-'__' '
:'nverhead -as the -
" military - march -
buﬂds to a :.reacendo The Harrier Jet is. net;'_'"i-f'
yet visible, but the observer senses the presence
- of a mighty: piane a8 the exl;reme winds: gener- - ;
ated by its flight create a paper maelstrom ina

. lesson. Finally, the Harrier Jet swings mto wew e

for cover, .md the veIoc;ty of the wmd-"strlps '

he :éhahd_ise‘:’ihayfbe_':.:bxdered -“oﬁlf-_ 33ﬁ_withl--'ﬁ’thé'
}:'_ongmal Order Form. The Catalog notes that

“final time, "as the’ foliomng”&\%ords.appear

~*Drink o

- music and the commercml end mth a trium- - ;

youths dressed in Pepsx Stuff regaha or enj()
 Pepsi Stuff accessories, such as “Blue Sh

~Laugh in ‘em. Get in ‘em.”), “Bag-of Balis

“to - obtain pmmotwna
7.-';_'merchandise 1 The ‘Catalog includes an
“-Order . I*orm ‘which ‘lists, on one-side, ﬁfty
‘three items of Pepsi Stuff merchandise redeem-
able for Pepsi Points (the “Order Form”)..Con-
E -spicuousiy absent from the- Order Form is any
“entry “or description of 2 ‘Harrier Jet. ' The
'i‘.amount of Pepsi Points reqmn.d to. ﬂbtam'the:_ :
- listed merchandise r -ranges from 15 (for a “Jacket -

: _'Tatt_o_o_ _(_Sew em on your: }acket ot your' e

arm. ”)) 03300 (for a' “Fila Mountain_ Bake
(“Rugged, Aﬂ~terram Exc!uswely for Peps; )}

© 1t should be noted that plaintiff objects to the

'.!;"tmphcation -that because an-item was not

~shown'in the Catalog, it was unavailable. =
- The rear foldout pages of the- Catalog con-
. tam dlrectmns for redeemmg Peps; Pomts fc"'

‘in the event that a consumer lacks enough’_’-f

|+ “Pepsi Poinits to obtain a desired item, addluonal, .

Pepsi. Points - ‘may -be purchased for ten cents -
- each; however “at least fifteen - ong,mal ’Pé'm
; Pomts must accompany each order. '
' A]though plaintiff mltlaliy set out to coHect i
7,000, 000 ?eps; Points by consuming Pepsi
‘products, it soon became clear to him that he .
_“would not be able to buy (let alone drink) = = -
-enough Peps: to_collect the. necessary Peps: S
- Points fast enough.” Reevaluatmg his strategy, = =
: :piamnff focused for the first time on. the pack- = -
~-aging materials in ‘the Pepsi Stuff promotion,”
and realued that buying Pepsi Points would be =
~ a-more promzsmg option. Through acquain-

Pepm Stuff Cataiog The Catalog fealures )

tances, - piamtlff ulmnateiy mtsed .about. .f
$700 000 il T



B Piaiﬁtiff’s Efforts to Redéam the -
“Alleged. G“ﬁer o
On or about March 37 1996 plamnff 9ubmxl-

Cted an. Order Form, fifteen original PLP&! .
N Pomta} and a chcck for. $7€JO 008.50. Plaintif
“appears to have been represented by counsel

at the time hc malicd his check; the check is

“drawn on an account of plaintiffs first set of
iattorney:s At the bottom of the Order Form, |

_ plamtlft wrote in 1 Hamer Tet” in the “lItem™ |’
- column. and *7,000, 000" in the “Total Points”
'column In a letter accompany‘mg his submxs B

sion, plamnff stated that the check was tur

purchase addmonal Peps; Points expre&sly'
for obtammg a new Harrier jet as ﬁdvemsed :

in your Pepsi Stuf" mmmeruai oy
On or about May 7, 1996, c!efcndam 5 fu!ﬁﬁ

:inent house re)ecttd plamtlff’s submlssxon and'.

' returned the chenk explammg that

i The. ttem that you have requested is mot part of
the Peps; Stuff collection, Tt is not. mcluded in -

_catalogue merchandzsc can be redeemed under_ '

i thxs ‘program,

- ... The Harrier Jet in t}m Pﬁpm commerc;al is
i fam.;ful and is simply included to create a -

fhumorous and entertaining.ad. We apologaze' ol
- for any misunderstanding or confusaon that

*“you may have expem.nced and are endosmg
- some free product «:oupons for your use, -

Plamtiff‘b pre‘nous ceunseﬁ responded on or; i

about May 14, 1996, as foilows I

b ;ﬁYour letter of Mdy ? 1996 is totaliy unaccept~ _

“able. We have reviewed the video tape of the
7 Pepst Stuff commercial . ., and it clearly offers

“the new Harrier jet for 7, 000 000 Pepsi. Points.

~Our:client followed your rules explicitly. ...

. This is a formal demand that you lmnor '

. }our_ commitment - and . make - immediate
- _arrangements to transfer the new Harrier jet

".-zgito our -client. If ‘we do not receive, transfer .
. instructions within ten (10) ‘business days of o
'_thc date of this letter you wﬂl leave us no

o L choice but to ﬁle an appropnate autxon agamst
. Pepsx :

' 'I‘ins letter was apparently sent onward to the
advertising company responsible for the actual
commercial, BEDO New York (*BBDO”). Zn._‘.i
letter dated May 30, 1996, BBDO Vice Presi-

- dent Raymond E. M:.(.ovcm, Jri, e‘;plamtd to
_pimntiff thﬁf ' :

| On or about June 17, 1996 piamnff_ maxled a

cedure issues reiatmxjj to Chcuce of f crum ]

- summary }udgment motions and which state

exrsts ]

_not ordinarit y fy intended or understood as offers '

- Chapter 9. Offer 177

1 find it hard to believe that you are of.the
“opinion that. the Pepsi Stuff -commercial
(“Commercial”) really offers a new. Harrier
. Jet. The use of the Jet was clearly a joke that
was meant to make the Commercial more
- humorous and entertaining. In my opinion,
~no reasonable person would agree with your
-analyszs of the Commercmi -

mmilar demand letter 1o defendant R
{La’awr:, note: The u:}urz dlacubSLs cml pro~

I! DiSCUSS]QN
A The i.ega! Framework,

1 Standard fcar Stzmma{y iudgment

[Fd:tors note: The court dascusses smndards for

law should be applied. ‘The ‘court concludes
that ‘it must ﬁrst determme whether an offer

B Defanﬂant 5 Aéveﬁrsemem
- Was i\io’t An ﬂﬁer

1 Advertssements as Oﬁers

The generai rute is. that an advertxsemem does :
nol constitute an offer, The Restarement (Seu :
ond) oj Contracts e*cplams that:

'-Advs,rmements of goods by disphy,.sagn,

-~ handbill, newspaper, radio or television -are.

~ to_sell. The same is true of catalogues, price
“lists and circulars, even though the terms ol -
~suggested bargains may be stated ‘in some
'dctaii 1t ‘is “of course: possible to maka an’

fer by an, advemsmmnt dtrected to ihe"
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L : {:genemi pubhc (see §29), but there must ordz— o
- narily ‘be: some languagr: of commitment o .|
-+ some invitation to- take acnan thhout further. o

g '-: _commun xcatxon i

o ways
10 -be | mere Tequests to. consnd '
and. negotiate; and no one.

are very. plam'

[cﬁatwn om;.tted]'-

' e::pressxon

among other means r:ompletmn of an order'"' _
- form. Tn Mesaros. v. United States, 845 E2d |
. 1576 (Fed. Cir. 1988), for examp}e, the plaintiffs - |
- sued the- United" States Mint for - failire to

:Zf-?____de,lwer ‘& number “of “Statue of leerty_"

" commemorative coins that they had ordered. |
" ‘When demand for the coins proved unexpect-j -
~ edly robust, a number of individuals who had:
- sent in their orders matlmely fashlon wereleft 1
" empty-handed, ‘See id. at 1578-80. The court .
- began by noting: the “well-established” rulcf__
. that advertlsemé ts and order forms are .
o “mere nohces and sehcﬂatlons for ‘offers

*which create no_ power of ‘acceptance ‘in the
i ;reczplent

- those at issue here are not enforceable contracts

, Pa”trf 1 }f_ri_ifédu_c_tign an_d C_cr_atra__ct Fﬁrmatibn_

Resmrement (Ser:and) of .C‘antract¢ §?6 cmt b_. -
( I979) Sumiarly, a leadmg treat:se notes that e

It is quite posmble o make a deﬁmte and f::
;‘Oper'\twe of er to, buy or sell goods by adver-_ -
'-:}:'tlsement, m a nﬁwspaperi by a handbzil a il

'3‘-wmdow It s fwt cusiamary to do. this,
”:.'however, and. the pmumptwn is the other_..
-« Such advertisements are. understood._'-.'

nd examine -

-_f,-regard them as otherwme un!ess the czrcum-«f“_‘_
stances are” ex:eprmnal and the wvords ‘used |

: advaruse-_' i
: ment is not. tran5~ R

_jformed into an__._::
g enforceab}e of‘fer -

potential offeree s
Qf b

: 1d, at '1580; “see ‘also Foremost. Pro
- Color, Inc.v.. Eastman deak Co,; 703 . F.2d
/534, 538-39 (9th Cir. '1983) (“The welghi of
?i_:_.'authonty is that - purchase- orders- such -as

-untll the)r are accepted by the seller, "‘) Reatafe% i
ment (Second) of Contracts $26 (“A mamfes{a g
_tion of wﬂlmgness to enter a bargam isnotan
| offer. if the: person_ta whom it is addrcsse_..f’j_
- Knows - ot has reason to know that the person -

"'_mak,mg it does not mtend to conclude a bargair
until the: has made. g’ further mamfestat:on of

_assent.”). ‘The- spurned coin’ collectors. coul

"g_-""F:rst Calcamal Sczvmgs ‘Bank, 242 Va, 388,

- once. bank accepted - piamuffs

fffhé’ ad\'reftisément' clear, deﬁmte, and

lished “a newspaper announcement - stating:

“not -':mai_q'tai_n ~a_breach of contract action’
1" because ‘no .contract- would be formed -unt i
|+ the advertaser accepted the order form and pro-"
| cessed payment, See 845 F.2d at 1581; see abo
- Alligood v, Procter ¢ Gamble, 72 Ohio App. 3d
309, 594 -N.E.2d 668 (Ohio C, App. 1991) (find-
_f__mg that no- offer ‘was rnadf, in promﬂtmnai
o campaxgn for baby daapers, in which consumers
~were to redeem teddy bear proof-of-purchase
"3-.-:symbois for catalog merchanchse), Chang'y, -
410

~S.E2d 928 (Va, 1991) (newspaper advertise- -
'ment for bank settled ‘the terms. of: the offer
deposzt a
-:‘g-ﬁ-notw:thstandmg bank’s’ subsequent éffort to .
<|  amend the terms of the offer). Under these prin-
aples, plamtlff’ s ietter of March 27, 1996, with -~
~the Order Form and the ; appropriate. ‘number of .
:f.Peps: Pomts, constxtuted the offer. There would * *
~be no enforceable contract until defendant{_’;-*}
e accepted the Order Form and cashed the check.
. 'The exception’ -

to the ‘rule that
advertisements
do not-create any "
< power of accep- -
:'tance in potenual
' nfferees is where

explicit, and leaves. nothmg open. for negotia- -
- tion,” in that- carcumstance, “it constitutes an .
offer,” acceptance of which will ‘complete the
1" contract.” Leﬂcawerz v, Great Minneapolis Sur- :
. plus Store, 251 Minin. 188, 86 N.W.2d 689,691 -
{Minn, 1957) In Lefkowztz, dciendant had pub it

Saturday 9 'AM Sharp, 3 Brand New Fur
_ Caats, _Worth to- SIOO 00, - First Come Ilrst._.::‘



Served $1 Each.” 86 N.W.2d at 690. Mr. Morris
Lefkowitz arrived at the store, dollar in hand,
but was .informed that ~under . defend_ant"s
“house ‘rules,” ‘the offer was open to ladies,

but not gentlemen. See id. The court ruled

that because  plaintiff had fulfilled all of the
~terms of the advertisement and the advertise-
ment was specific and left nothing open for
negotiati'on, a contract had been formed,

The present case is distinguishable from Lef-
kowitz. -First, ~the commercial . cannot be
regarded -in-itself as -sufficiently definite,
because it specifically reserved the details of
the offer ‘to ‘a separate writing, the Catalog.
The .commercial itself made no mention -of

the steps a potential offeree would be required .
to take to accept the alleged offer of a Harrier .

Jet. The advertisement in Lefkowitz, in contrast,
“identified the person who could accept.” Cor-
bin, supra, $2.4; at 119, See generally United

States -v...Braunstein, 75 F. Supp 137,139
(S.D.N:Y.  1947) (*Greater precision of expres- -

sion may be required, and less help from the
- court given, when the parties :are ‘merely ‘at

the threshold - of -a -contract.”); “Farnsworth, -
supra, at 239 (“The fact that a proposal is
very detailed suggests that it is an offer, while
omission -of - many . terms auggests that it s

not.”). Second, even if the Catalog had included

a Harrier Jet among the items that>could be. |

obtained by redemption’ of Pepsi-Points, the

advertisement of a Harrier Jet by both televi-

sion commercial and catalog would: still not

conslitute ‘an offer. "As the- Mesaros court |

expiainé’d, the absence of any words of limita-
tion such as “first come, first served,” renders
the alleged offer sufficiently indefinite that no
contract -could be formed. See Mesaros, ‘845
F.2d at 1581, “A customer would not usually
have reason to believe that the shopkeeper
intended exposure to the risk of a multitude
of acceptances resulting in.a number of con-
tracts -exceeding. the shopkeeper’s inventory.”
Famswmih supra, at 242, There was no such

danger in Lefkowitz, owmg to the limitation’

“first come, ﬁrst suved

an offer must also be rejected because the Court

“have concluded that ‘the ccxmmcrcml actuallyf::
' offered cunsumers a Harrier }et ;

“view of what the commerczal offered, but what -
‘an objective, reasonableperson wouid have '
~ understood . the . “commercial -
See Kay-R Elec. Corp v, Stone & Weber Constr.

'Co,, 23 F.3d 55, 57. (2d Cir. 1994) (“We are not

845 F.2d ar 1581 (“A basic rule of contracts -
holds that whether an offer has been made

Chapter 9. Offer "379 .

The Court finds, in sum, that the Harrier Jet
commercial was merely an advertisement. The -
Court now turns to the line of cases upon whzch :
p%aumif l“t‘ais musyh of }us ar;,ummt N

'j 2. 'Rewagrds as foers

[Editor’s note: the court discusses and dismisses
plaintiff's argument that the ad was an offer for -
areward] e

{Z An Ohjectwe, Reasanab&e Persgn
~ Would Not Have {:enszdered iha
' Cammema! an Bffer '

Plamtxff’ s underst&nd;ng, of the aommercxal as Z

finds that no objective person could reasonably -

. Ob ectwe Reasenab!e Persan Standard E

In evaluatmg the commerual th& Court must:--_
not consider. defendant’s sub}emve intent in -
making the commercial, or plaintiff's: subjectwe

~convey

concerned with what was going through  the
heads of the parties at the time [of the alleged
contract]. Rather, we are talkm;, about - the
objective principles of contraat aw.”); Mesaros, .

depends- on the objective reaxonableness of
the alleged offeree’s belief that the ad\mruse.
ment -or solicitation ‘was - intended as  an
offer.”); iam:-.worth supra, $3.10, al 237 Wﬂi
151011, supm, §4 7 at 296-97. . :

O IE .15._clcarj
that .an offer was -
not serious, then
no m‘fer has been :
Cmader '




.sion of will or intention. It must be an act that -
-~ leads- Ehc offeree. reasonably to conclude l:hat a’
. pawer fo create 3 contract is conferred. This
*applies to the content of the power as well

" as to the fact of its existence. [t is on this
'-"._'.-gwund ihat we. must exclude. invitations to. *

.;':-'_dnd acts evidently done in )est or without. mtent
t0 e eate legal reiatmm :

. not gwe Tise to a: ccmmct See, e.g,;-Graves v,
Northern NY Pub_ CO o 260 AD ; 900: 22;_1:-

_ newspaper,' to any. péi‘son who could prowdeﬂff’

_the other hand, if there is no indication that
Cthe offer is | “evidently in jest,” and that an”
-'_objectwe. reasonable persan wonld ﬁnd thaf'_
“the offer was ; '
"Vahd offer 1
5 the )est is not apparent and a reasonabie heate

549__ 2d at 1155 (“xf-;f"

Zehmer, 196 Va. 493, 84 S.E2d 516, 518, 520
::(_Va 1954) {ordermg spemﬁc perfarmance of

“done in }est as | ;ust a bunch of two doggoned;_i: :

3 Whether the Commerc;ai Was_ .
' ﬁvzdenﬂy Dane in Jest"

:Piamtlff’ § ;nsmtence thal: the commercml: .

180 Pargl!ntmduchonand _COnt_réC_'_t. Farm_aiioﬁ.
L -Whﬁt kmd oi act createa a puwer of aaeptance_r o 'Court to exp}am why the commeraal is ﬁmny
: :-and is therefore an offer? It must be.an expres- |-

_ asthe essayist E.B, White has rermrked “Humor
| "-can be dissected, as 4 frog can, but the thing dies

| “embodiment of what. defendant_a pmpraately
B charactemzes as :
- deal or acts ‘of mere. prehnunary negot;aiwn,‘;’ o o
= cmis often do, that use of the advertised pmduct
4 will transform what, for most youth cnbea
| fairly routine ‘and ordinary experience. I’he_';_!};
. : 1 militar tattoo and stirrin marnal music; as.
added) An obvzous jnke, of course, .would__.__-} “well. a?the use of subhﬂcf in‘a Courier. font
~that scroll ‘terse messages across the screen,
'-"_'--'such as. “MONDAY 7:58 AM,” evoke. military
|- and espionage thrillers. The implication of the.
* | commercial is that Pepsi Stuff merchandise will . .
| inject drama and moment into hitherto unex-
+| - ‘ceptional lives, The commeicial in this case
~a_commonly - available. phone number) On:: " thus makes. the exaggerate d-claims similar o
“those 'of many television’ advert:sementb that. =

| - by consuming the feattred: clothing, car, beer,
' Lorpotato chips, one will become attractive, styl-
- ish, desirable, and admired byall. A réasonable .
| viewer s would understand such advernsemems‘{f
a5 mere -puffery, not asstatements of fact,
see, e, g, Hubbard v Gerieml Motors Cm‘p ;. o
_:'tract which was not mtended ), see also Lucyv £ gﬁg us. Dzst -
: j}automobﬂe as “i ikea Ros.lc *was mere puffery, =
“not a warranty of quaj:ty) Lovett, 207 N.Y.S. at.

: "1 - '756; and refrain from mterpreung the prormses.:"'f
-_dants protestanon that Ihe tmnsactmn was;-. '

| icommercial is°a highly improbable- pilot, one.
" who. could bareiy be:trusted with the keysito'
| - his parents car; ‘much less the: prxze aireraft
| -of ‘the United' States Marine Corps.: ‘Rather
| than checking - the fuel ‘'gauges on his-aircraft, -
' the teenager. spends his Pprecious preﬂlght min-
“utes preemng The youth’s concern for his coif- -
| fure appears to extend to his’ flymg thhout A
~helmet.: Fm‘ﬂly, the. teenager’s comment that 8!
"ﬂymg a Harrier Jet to. school “sure- beats the' .-
“-bus™.evinces an xmprobabiy insouciant amtude

fclazm musl be- ut to a, ;ur}r is: thhout merlt | '

appears to ‘be' a- sermus ofter requnres the .

Expiannng whya jokeis 3 unny isa dauntmg tasl; -

.

" The ‘tommercial is ‘the

in ‘the “process. .

&

zany humor.” g o
First, the. ‘commiercial suggests, as commer=

f the commermal as bemg literaily true. oo
‘Second, the callow youth. featured in the'

' immrd the- reiatwe dxff‘lculty and danger oi



piloting 4 fighter plane ina residential area, as

‘opposed 1o taking public transportation. .
- Third, the notion of traveling to school in a
Harrier Jet is an exaggeratéd adolescent fantasy.

In this commercial, the fantasy is underscored |/

by ‘how ‘the teen%us schoolmates gape in
admiration, i ignoring their yhysms lesson. The
- force of the wind generated by the ‘Harrier Jet
.~ blows " off one teacher’s ciothez,,_ literally

defrockmg an authority ﬁgurc As if to-empha-
size the fantastic quahty of havmg a Harrier Jet
arrive at school, the Jet lands next to a plebeian
bike rack. This fantasy is, of course, extremely -

:unreahstlc No school would provide landing

space for a student’s ﬁghter jet,- or wndonc :

N the disruption the jet’s use would cause:
' Fourth, the primary misgion ofa Harrier }et
accordmg to the United States, Marme Corps, is

'to “attack and destroy surface targels under day
-and rught wsud,l candmom United btates Mar-- -
ine Corps, F aLtﬁie AV-8B Harner 11 (last mod- -
<httpy/fwww, hqmc -
Manufactured by :
“McDonnell Douglas, the Harrier Jet playeda sig-

ified < Dec. 5, 1995)
.usme,mil/ factﬁig}n_sf).

“nificant role in the air offensive of Operation

'Desert Storm in 1991. See id. The jet is designed -

. 10 carry a considerable armament load, includ-
ing Sxdemnder and Maverick missiles. See id. As
one news report has noted; Puﬂy ioaded the -
‘Harrier can float like a butterﬂy and sting like -

& bee — albeit a roaring 14-ton buttertly and a
bee wnh 9,200 pounds of bombs and missiles.”
“Jerry Aiiegood Marines Rely on. Harrier Jet,

DespiteCritics, News' & ‘Observer - (Ralexgh)' :
* ‘Nov. 4, 1990, at Cl. In light of the Harrier Jet's -
‘well-documented function .in attacking and .

_destroymg surface and air targets, armed recon-

. 'nammce zmd air mterdxctlon, and offensxve and :

- defensive anti-aircraft warfare, depiction of auch

Cajetasa way to get ¢ to school in the morning is
._cleariy ot serious even if, as pldlnliff contends,
‘the jetis capab%e of bemg acqmred ina form that

o ':'ehmmates [its] potential for nnhtary use,” _
“Fifth, the number -of ' Pepsi Pomts ‘the
" commercial mentions as required to “purchase”

“the jet is. 7,000,000. To amass that .n_pmbér_. of 1

:;h;mdred ymrsm—an unlikely pmmbxhty), or
- -one would have to purahasa appmxzmateiyf

“Harrier Jet is rough}y $23 nnllmn do!hra,_:_i_:

‘reasonable person were not aware of this fact, e

'for' 3?00 000 is-a deal too good to be'true.

~there was “absol uteiy no distingtion in the man-
. nerin whxch the uems in the’ commercml were :

“release highlighting the promotmnal campaign;’:

“issued by defendant, in which “no mention is .
‘made by {defendant] of humor, or. anythmg of;ﬁ

‘campaign was tongu¢ in cheek. Humor is not

'own guffaws Murphy v.: Stetplechase Amuse
.ment Co., ZEONY 479, 483, 166 N.E. 173, I?‘4{g
(1929). n light of the obvious absurdity of theg

* commercial, the Court’ Fejects plaintiff's argu-

- iment that the commiercial was not clearly in jest.

-afforded an opportunity to determine whether

'commercml as an offer “of a Harrier Jet does

‘own terms. Having made the evaluation, the

Chapter 9. Offer ‘33_’3

~opoints, ¢ one.
swould - have o
“drink - 7,000,000,
Pepsis (or roughly

Sfor the - next

'5?00 000 worth of Pepsi Points. The cost.of a.’
fact of which plaintiff was aware when he set
out to gather the amount he believed necezssary
to accept the alleged offer, Even if an objective, -
would conclude that purchasing a fighter .plmef‘s

Plaintiff argues ‘that a reasonable,” objective

person would have understood the commercial
to make a serious offer of a Harrier Jet because :

presented. Plaintiff also- relies” UpOR A press:

the sort,” (Id. it 5.) These arguments suggest -
merely ‘that . the -humor -of - the prometmnal

limited ‘to what Justice Cardnm called - the:_:
rough and boisterous joke .. . [that] evakes its -

Finally, plamtlﬂ’ s assertion. that he shouid he

other individuals also tried “to “accumulate
enough Pepsi’ Points to purchqse 2 Harrier '
Jet is unavaﬁmg, The possibilify ‘that ‘there -
were other people ‘who *interpreted thc__'r

not render that belief any more or Jess reascm---.i
able. The alleged offer miust be evahated on its’

Court mncludes that summ.n‘y }udbmem is
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182 l?af’i_*éf-15???"?5‘@53' Bndcc“tfactformatlm B

approprmte x:m thﬁ gmunc_i that nﬁ-i:reasonable_‘ __

e advernsement ,
| cheek attxtude of the ccmmerc;ai wouid not
| causea ‘reasonable person to conclude that a
f"-'f ~_soft_drink company would be giving_away
| fighter pldnes as_part of a promotion, Third,
there s no writing between the_ partzes aufﬁ~
__-j-:_;- -__:f-:ment 1o SatISfy the Siatute af Frauds

_fequxres wntmg Stgned by the party agamst :
| hom enforcement is. sought for the sale of

: _:_‘grants defend'mts motlon for summary:,.‘
. '.{}}udgment The Clerk_of Court is mstmcted to

mmmers.lal

For the reascns stated above, the Ccurt

: Edzfors nole. The court -3130 re;ected .plamnff’s« Lo






